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In the Court of Appeals of the District of Columhia. 


No. 2146. 


Le Roy Mark, Appellant, 
vs. 

The District of Columbia. 


a Supreme Court of the District of Columbia. 

At Law. No. 52081. 

Le Roy Mark, Petitioner, 
vs. 

The District of Columbia, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition for Writ of Certiorari, 

Filed Nov. 5, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52081. 

Le Roy Mark, Petitioner, 
vs. 

The District of Columbia, Respondent. 

The petitioner respectfully shows to the Court as follows: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia, and files this petition in his own right and 
in behalf of all others in like situation with respect to the matters 
hereinafter set forth. 

2. The District of Columbia is a Municipal Corporation created 
by the Congress of the United States for Municipal purposes. 
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8. That on the 1st day of July, 1902, a Statute was }uussed by the 
Congress of the Ignited States, entitled “An Act making appropria¬ 
tions to provide for the expenses of the Government of the District 
of Columbia for the Fiscal year ending June 30, 1903, and for other 
purposes’’; by the sixth section of which an annual tax of one and 
one-half per cent ad valorem is imposed on all personal property of 
all persons in the district of Columbia, and said Statute is still in 
full force and effect. 

2 4. That on March 3, 1909, Congress passed an Act entitled 
“An Act making appropriations to provide for the expeu.ses 

of the Government of the District of Columbia for the fiscal vear 
ending June 30, 1910 and for other purpo.ses”; which said StatuU* 
contains the following clause: “Automobile Board, for Secretary or 
Acting Secretary of the Automobile Board $300.00, provided, that 
hereafter there shall be asscs.'^ed and collected an annual wheel tax on 
all automobiles or other motor vehicles owned and operated in the 
District of Columbia having .seats for only two i)ersons, the .sum of 
$3.00 and on all such vehicles having seats for more than two per¬ 
sons an additional tax of $2.00 for each additional seat. 

5. That petitioner is one of a large number of persons owning 
automobiles in the District of Columbia, upon which he and they 
have regularly paid the personal tax of one and one-half per cent, 
ad valorem imposed under the Act of 1902 aforesaid, as the same 
became due and payable. 

t). That the asses.'jor of the Di.strict of Columbia. a.ssuming to act 
in the exercise-'* of the power conferred by tlie act of March 3, 1909. 
aforesaid, has levied and assessed against your petitioner a tax of 
$5.00 on a certain automobile owned and operated by your petitioner 
in the District of Columbia, and has demanded the payment thereof 
and said levy and assessment is now borne on the tax records of the 
District of Columbia as a charge against and liability on your peti¬ 
tioner. 

7. That your petitioner is advdsed that said Act of Congress 

3 of March 3, 1909, is repugnant to the Constitution of the 
United States and void, in that it subjects this petitioner and 

the automobile owned by him, twdce to the same burden of taxation, 
whilst other subjects of taxation belonging to the same class are re¬ 
quired to contribute but once; that said tax is not uniform in the 
territory in which the law^ imposing it intended it to operate; that 
said law’ unjustly discriminates between the ow’ners of personal 
property having automobiles, and ow’ners of personal property not 
having automobiles; that said act denies to this petitioner the equal 
protection of the law’s. 

Wherefore, Petitioner Prays, 

1. That a writ of Certiorari issue from this Court directing the Dis¬ 
trict of Columbia to certify immediately to this court the records in 
its custody relating to the aforesaid levy and assessment. 

2. That upon the returns thereof .said levy and asse.ssment be 
quashed and annulled by the judgment of this Court and this re¬ 
spondent be directed to make entry of the .same on its records. 
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3. And for such other and further relief as the nature of the case 
may require. 

PENNEBAKER, CAJIUSI & JONES, 

Att'ys for Petitioner. 

District of Columbia, ss: 

Le Roy Mark, being first duly sworn, on oath deposes and 

4 says that he has read the foregoing petition by him subscribed 
and knows the contents thereof, and that the facts therein 

stated of his personal knowledge are true and those stated upon in¬ 
formation and belief he believes to be true. 

LE ROY MARK. 

Subscribed and sworn to before me the undersigned Notary Public 
this 5th day of November, 1909. 

WILLIAM H. BADEN, 

[seal.] Notary Pnblic, D. C. 

Rule to Show Cause. 

Piled Nov. 5, 1909. 

In the Supreme Court of the District of Columbia. 

Law. No. 52081. 

Le Roy Mark, Petitioner, 
vs. 

District of Columbia, Respondent. 

Upon consideration of the petition for a writ of certiorari filed 
herein, it is by the Court this 5th day of November, 1909, 

Ordered: That the respondent, the District of Columbia show 
c*RU.«e on or before the 12th day of November, 1909, why the writ 
should not issue as prayed, provided a copy of said petition 

5 and of this Order be sei^^ed upon the respondent at least two 
clear days before the date aforesaid. 

WRIGHT. 

Answer. 

Filed Nov. 19, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52081. 

Le Roy Mark, Petitioner, 
vs. 

The District of Columbia. 

The Answer of the District of Columbia to the petition filed herein 
and the rule issued thereon respectfully shows to the Court as fol¬ 
lows: 



4 


LE ROY MARK V8. THE DISTRICT OF COLUMBIA. 


1. It admits the allegations of the first paragraph of said petition 
as to the citizenship and residence of said petitioner, but it says that 
said petitioner has no standing in this court, in a proceeding of this 
character, to file the petitioner on behalf of others, not made parties 
to the record. 

2. It admits the allegations of the second paragraph of said peti¬ 
tion. 

3 and 4. It admits the pasvsage by Congress of the Act mentioned 
in paragraphs three and four, but for certainty of the provisions 
thereof respondent refers to the Acts themselves. 

6 5. Respondent admits the allegations of paragraph four of 
said petition. 

6. Respondent admits the allegations of paragraph six of said 
petition. 

7. Respondent denies the allegations of paragraph seven of said 
I>etition that the said Act of Congre.ss of March 3, 1909, is repug¬ 
nant to the Constitution of the United States and void, or that it 
subjects said petitioner and the said automobile owned by him twice 
to the .‘^ame burden of taxation, whilst other subjects of taxation be¬ 
longing to the same cla^s are required to contribute but one, or that 
said tax is not uniform in the territory in which the law imposing 
it intended it to operate, or that said law unjustly discriminates 
between the owners of personal property having automobiles, and 
owners of personal property not having automobiles, or that said 
Act denies to said petitioner the equal protection of the laws; on the 
contrary, respondent says that the tax imposed upon personal prop¬ 
erty under the said Act of Congress approved July 1, 1902, is an 
ad valorem tax. while that imposed under the Act of Congress of 
March 3, 1909, is a privilege tax, designed to increase the revenues 
of the District government. 

Respondent files herewith as part hereof affidavit of officials of 
the District government showing the effect of automobiles on the 
streets and roads of the District and the great increase in cost to 
maintain the same .«ince the advent of automobiles, and respondent 
says that such increa.«e in co.st of maintenance of said high- 

7 ways was among the considerations that induced Congress to 
impose said tax. And, also Section 10 of Article XXIV of 

the Police Regulations, prayed to — read as part hereof. And hav¬ 
ing fully answered said rule, resjwndent prays that said writ may be 
denied and isaid petition be dismissed. 

THE DISTRICT OF COLUMBIA, 

By HENRY B. F. MACFARLAND, 

W. KELLY, Acting, 

Its Corrmiissioners. 

E. H. THOMAS, 

Atfy for D. C. 

-, being first duly sworn on oath says that he is one of 

the Commissioners of the District of Columbia, whose foregoing 
answer he has read; that the facts therein stated are true to the best 
of his official information and belief. 

HENRY B. F. MACFARLAND. 
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Subscribed and sworn to before me this eighteenth day of No¬ 
vember, A. D. 1909. 


[seal.] 


WILLIAM TINDALL, 

Notary Public, D, C. 


Copy of Provisions of Police Regulations, 

Section 10 of Article XXIV of the Police Regulations of the Dis¬ 
trict of Columbia provides: 

“The Board of Examiners of Steam Engineers, an Inspector of 
the Electrical Department and the Permit Clerk are hereby 
8 appointed ‘the Automobile Board,’ and as such will con¬ 
sider applications from persons who desire to operate motor 
vehicles of any kind, except railroad locomotives and electric rail¬ 
road cars, in the District of Columbia, and that said Board shall after 
due examination make report to the Commissioners of the District 
of Columbia as to the competency or incompetency of each such ap>- 
plicant. 

“That the permit clerk, District of Columbia, is hereby designated 
as the official to issue the permits when such applications have re¬ 
ceived the approval of the Automobile Board and the Commission¬ 
ers.” 


District of Columbia, ss: 

Lee R. Grabill, being first duly sworn, on oath says that he is 
Superintendent of County Roads of the District of Columbia, and 
has been for nearly 3 years and that he is a civil engineer by pro¬ 
fession and has been for 20 years; that he has observed the action 
and effect of automobiles on the macadamized roads of the District 
and says: 

That the de.striictive effect of automobiles upon these roads, due 
to their speed, the character of the tires, and the abrasive effect of 
the driving wheels, causing the loosening and scattering of the sur¬ 
face material of the roads, does very considerably increase the diffi¬ 
culty and the cost of maintaining such roads in suitable condition 
for travel. 

LEE R. GRABILL. 


Subscribed and sworn to before me this 18th day of No¬ 
vember, 1909. 

WILLIAM TINDALL, 

[seal.] Notary Public, 


CO. 


(Endorsed:) There is nothing upon the record up)on — this case 
can be submitted to the Court. Return to files. W. 




6 


L£ fiOY MARK VS. TU£ DISTRICT OF COLUMBIA. 

t 


Demurrer, 

Filed Dec. 20, 1909. 

In the Supreme Court of the District of Columbia. 

Law. No. 52081. 

Leroy Mark, Plaintiff, 
vs. 

The District of Columbia, Defendant. 

Comes now the i)etitioner by his attorneys, Pennebaker, Carusi & 
Jones and demurs to the answer of the District of Columbia to the 
rule to show cause, filed herein, and says that said answer is bad 
in substance. 

PENNEB.AKER, CARUSI & JONES, 

Attorneys for Petitioner, 


10 Memorandum. 

Among the matters of law to be argued upon the hearing of the 
above demurrer is that the automobile tax known as the wheel tax, 
referred to in the petition filed herein, is unconstitutional and 
void. 

PENNEBAKER, CARUSI & JONES, 

Attorneys for Petitioner. 

E. H. Thomas, Esq., Corporation Coun.sel: 

Please take notice, that we shall argue the above demurrer on 
Friday, December 24, 1909, or as soon thereafter as we may be 
heard. 

PENNEBAKER, CARUSI & JONES, 

Attorneys for Petitioner. 

Supreme Court of the District of Columbia. 

Friday, January 14, 1910. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

♦ ♦♦♦♦♦ Ht 

At Law. No. 52081. 

11 Le Roy Mark, Petitioner, 

vs. 

The District of Columbia, Respondent. 

Upon consideration of the petitioner’s demurrer to the answer of 
the respondent, filed herein, it is ordered that said demurrer be, and 
it is herebv overruled. 

V 
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In the Supreme Court of the District of Columbia. 

Friday, February 4, 1910. 

Ses.'^ion ro.suined pursuant to adjournment, Mr. Justice Wright 
presiding. • 

♦ ♦ ♦ ♦ ♦ ♦ 

At Law. No. 52081. 

Le Roy Mark, Petitioner, 
vs. ■ 

The District of Columbia, Respondent. 

It appearing to the Court that the petitioner’s demurrer to the an¬ 
swer of the respondent herein was overruled on the 14th day of Jan¬ 
uary 1910, and the petitioner now in open Court says that he will 
stand upon his demurrer, it is ordered that judgment on .said demur¬ 
rer be entered. 

Therefore, it is considered that the rule to show cause herein, be, 
and the .same is hereby di.scharged, the petition dismis.sed, 
12 and that the respondent recover against the petitioner, the 
costs of its defense, to be taxed by the Clerk, and have execu¬ 
tion thereof. 

From the foregoing the petitioner by his Attorney in open Court 
notes an appeal to the Court of Appeals of the District of Columbia, 
and, upon motion, the penalty of the bond for costs on said appeal 
is hereby fixed in the sum of one hundred dollars ($100) or in lieu 
thereof a deposit of Fifty dollars ($50). 

Memorandum. 

February 21, 1910.—Appeal bond approved and filed. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed Feb. 28, 1910. 

In the Supreme Court of the District of Columbia. 

% 

At Law. No. 52081. 

Le Roy Mark 
vs. 

District op Columbia. 

The Clerk of said Court will please make transcript of record for 
Court of Appeals, and include therein the petition, rule to show 
cause, ansv’er, demurrer, order overruling demurrer and judgment, 
memo, of appeal bond. 

EUGENE A. JONES, 
Attorney for Petitioner. 
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13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record 
iiccording to directions of counsel herein filed, a copy of which is 
made part of this transcript, in cause No. 52081 at Law, wherein Le 
Roy Mark is Petitioner and The District of Columbia is Respondent, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
the seal of said Court, at the City of Washington, in said District, 
this 4th day of April, 1910. 

[Seal Supreme Court of the District of Columbia] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia, Supreme Court. No. 
2146. Le Roy Mark, appellant, vs. The District of Columbia. Court 
of Appeals, District of Columbia. Filed Apr. 9, 1910. Henry W. 
Hodges, clerk. 
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OCTOBER TERM, 1910. 


No. 2146. 


LE HOY MARK, Appellant, 


V8. 

THE DISTRICT OF COLUMBIA, Appellee. 


BRIEF FOR APPELLANT. 


Statement of Case. 

This is ail appeal from a judgment dismissing the appel- 
lant\s petition for a writ of certiorari to quash a tax as¬ 
sessed against the. petitioner by virtue of an act of Con¬ 
gress, approved Marcli 3, 1909, entitled “An act making ap¬ 
propriations to provide for the expenses of the government 
of the District of Columbia for the fiscal year ending June 
10, 1910,” by one clause, of which an annual tax is imposed 
on automobiles in addition to the ad valorem tax imposed 
on all other personal property, and in addition to the license 
fees imposed by section one of article tw’enty-six of the police 
regulations. The statute was assailed as unconstitutional, 
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and thi?: proceeding wa^ brought to test its validity. The 
[)etition is brief and states the facts in full. See Record, 
pages 1 and 2. 


Assignment of Error. 

The court below erred in holding the act constitutional 
and dismissing the petition. 


ARGUMENT. 

The Act Denies the Petitioner the Equal Protection 

of the Laws. 

The organic act providing a permanent form of govern¬ 
ment for the District of rolumbia, a}>prov(*d .June 11, 1<S78, 
vol. 20, Statutes at Large, 102, contains the following proviso: 
“ProviiUMl, that the rate of taxation in any one year shall 
not exceed one dollar and liftv cents on everv one hundred 
dollars, of real t^tate not exempted by law; and on jK'rsonal 
property not taxable elsewhere, one <lollar and fifty cents on 
even* one hundred dollars, according to the cash valuation 
thereof.'’ 

Hy an act approved .July 1, 1902, entitled ‘‘An act making 
aj)propriations to provide for the expense of the government 
of the District of Columbia for the fiscal year ending June 
80, 1908, ami for other purposes,” Congress created an ad 
vafareat tax of one and one-half per centum on all |)ersonal 
property, paragraph 2 of section 0 providing as follows: 

“Par. 2. On all tangible personal property, a.s- 
sessed at a fair cash value (over and above the ex¬ 
emptions provided in this section), including ves¬ 
sels, ships, lK)ats, tools, im]>lements, houses, and other 
animals, carriages, wagons, and other vehicles, there 
shall be paid b) the collector of taxes of the District 
of Columbia one and one-half per centum on the as¬ 
sessed value thereof.” 
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By an act approved March 3, 1909, entitled, “An act mak- 
ing appropriations to provide for the exj)ense of the goveni- 
nient of the District of Columbia for the fiscal year ending 
June 30, 1910, and for other purimses,'’ Congress laid an 
additional tax on autoniohiles hy providing as follows: 

“Autoinohile Board: For Secretary’ or Acting Sec¬ 
retary of the Automobile Board, three hundrecl dol¬ 
lars; 

“Provided, That hereafter there shall be assessed 
and collected an annual wheel tax on all automo¬ 
biles or other motor vehicles owned and operated in 
the District of Columbia having seats for only two 
persons the sum of three dollai’s, and on all such 
vehicles having seats for more than two pei*sons an 
additional tax of two dollars for each additional seat/’ 


It will be observed that both acts, the act of July 1, 190*2, 
imposing a tax of one and one-half per centum on all per¬ 
sonal pro})erty, and the act of March 3, 1909, imposing an 
additional tax on automobiles, have for their f)ur])ose the 
raising of revenue for the expenses of the District of Colum¬ 
bia, so that an automobile owner contributes twice to the 
same ttLx; once, for its general character as personal pro|)- 
erty, and again, because it is an automobile; while all other 
owners of pei*sonal property, horses, wagons, carriages, stocks, 
bonds, or securities, contribute but once. The same subject 
of taxation is subjected twice to the same burden, while other 
subjects of the same class bear it but once. Of such a tax, 
Mr. Cooley, in his work on Taxation, siiys as follows: 


“There is a sense, however, in which dujdicate taxa¬ 
tion may be understood, and which we think is the 
proper .-ense—which would render it wholly inad- 
mis-^ible under any con.stitiition, requiring equality 
and uniformity in taxation. By duplicate taxation 
in this sense is understood, the requirement, that oiie 
]>ei*son, or any one subject of taxation .shall directly 
contribute twice to the same burden, while other sub- 
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je<*ts of taxation belonging to the same class are re¬ 
quired to contribute but once.” 

Cooley on Taxation, section 394, and cases 

cit^. 

To the same effect, 

“Whatever diversity of opinion may exist as to 
the genend power of the legislature to impose du|)li- 
cate taxation, there can be no doubt that to tax twice, 
the same property in the siime hands for the .same 
purpose, while other property belonging to the .same 
class is taxed but once, is entirely .subversive of the 
princiide of equality of burden and cannot be allowed 
where such constitutional requirement exists.” 

Am. & Eng. Encyc., vol. 27, p. 609, and ca.se.s 
cited. 

So, a tax on bicycles for the construction of bicycle paths, 
bicycles being within the classes of property .subje<*ted to 
general taxation, is void for inequality, and where such tax 
is as.'^CvSsed, regardless of valuation, it is invalid for like rea¬ 
sons. 

Ellis V8. Frazier, 38 Oregon, 462. 

The Chicago “Wheel Tax” was held illegal as a license 
fee, and uncon.stitutional as a double tax, the same vehicles 
being taxed for general purj)o.ses on their value as personal 
property. 

Chicago V8. Collins, 175 Ill., 455. 

Tax on wagons and carriages in a<ldition to the general 
tax on personal property invalid as violation of uniformity 
ami equality requirement. 

Livingston vs. Paducah, 80 Ky., 656. 

Johnson vs. Macon, 62 Ga., 645. 

Smith vs. County Comm’rs, 117 Ala., 196. 

So, of a tax of fifty cents per head on cattle. 

Kiowa Co. V8. Dunn, 21 Colo., 185. 
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And a tax of $1.00 per mile on railroads. 

Pittsburg, etc., R. R. va. State, 49 Ohio St., 189. 

The constitutional nile of uniformity forbids that taxa¬ 
tion should be double. No person can be twice assessed upon 
the cash value of tlie same pro|)orty to defray a public bur¬ 
den. 

Att’y General vs. Sanilac County, 71 Mich., 16. 


The assessment of the capiUd stock of a corporation, as 
well as the property in which that capital is invested, is un¬ 
lawful. 

I^ewiston Water Co. vs. Asntin Co., *24 Wa.sh., 371. 
Burke vs. Badlam, 57 California, 594. 

Germania Trust Co. vs. San Francisco, 1*28 Cali¬ 
fornia, 589. 

In Livingston vs. Paducah, SO Ky., 656, the act provided: 

“That the Common Council of the Citv of Paducah 
shall have the power an<l authority to license and tax 
all vehicles running in said city, or used in the con¬ 
ducting, or in connection with the regidar business 
of the person or persons so ninning such vehicles, at 
the rate of not less than three nor more than ten dol¬ 
lars; Provided, however, that vehicles owned and used 
in the city for family use only shall not be taxed more 
than three dollars per annum.” 

In conslruing this act, the court said: 

“Under other statutes, existing at the time the one 
quoted was enacted, provision was made for an ad 
valorem tax uj>on vehicles owned and used in the city 
for family use only, and as alleged in the petition of 
appellants, the same property upon which the specific 
tax complained of was attempted to be levded, was 
also regularly a.ssessed and was assessable for taxation 
according to value. The. necessary result, therefore, 
of upholding the specific tax upon such vehicles, 
would be to subject the same property to a double tax 
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eai’h year for the snpf)ort of the city government. 

^ 

“lender any system ()f taxation that may he de¬ 
vised an exact equalization of the burdens of taxa¬ 
tion is unattainahle and uto{>ian. Approximate 
equality being all that is practicable; ami in many 
ca<es, i^siKH'ially where two or mon* systems of taxa¬ 
tion are combined, duplicate taxation results inci- 
(lentally and is unavoidable. It is therefore obvious 
that to declare eveiy tax law invali<l becaus<* it o]>er- 
ates to some extent nn(*qually, and incidentally im¬ 
poses <louble taxes, would defeat all taxation. 'Phe 
power of the legislature to impose license tax, ami tax 
on business, occupation, franebises, privileges, iV:c., 
l>eing cl(‘ar. tbe Statute under consideration to the 
extent that it ])rovides for the imposition of a tax 
upf>n vehicles in the city cd I*a<lncah ‘list'd in tlie 
conducting of, or in connection with the regular busi¬ 
ness of the person or jK'i’sons so using tluMn* is valid, 
notwithstanding such vehicle^ may. by a different 
statute. Im' snlqect to taxation acconling to their value 
for the same purpose. For though, in the apportion¬ 
ment of the specific tax. the amount each |>erson is 
liable for. is determined by tbe number of such 
vehicles he may have, and they, in fact, constitute a 
portion of his capital invested in the bu.dness, still, 
ns the snhjrrf of fn.rnfinn is fjip hnsinrss, and not tlie 
vehicle u.'^ed as in.struments or means f)f carrying it 
on. tbe tax is not invalid. To make tbe inci<lental 
and unavoidable, and often unappreciable re.sults of 
the operation of a tax law. a test of its validity i.s be- 
yoml the province of the courts. Tt is oidy when 
statute.s are passed which im]>ose taxes on fal.*^ or un¬ 
just principles, or operate to produce gr(»,<s inequality 
.<o that they cannot be deemed in any sense pro¬ 
portioned to their effect on those who are to f>ear the 
public cliarges. that courts can interfere and arrest 
the course of legislation by declaring .sucb enactments 
void (Cooley. Taxation. 127T .\ .statute which makes 
any kind of property the .subject of taxation, and dis¬ 
criminating, imposes upon it a double burden for a 
single object, makes even approximate equality and 
uniformity impossible, because it is an arbitrary^ and 
radical departure from both. By express provision 
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of the statute before us, the private vehicles of appel¬ 
lant are desip;nated as subjects of taxation, and as 
usual are required to contribute, not incidentally or 
indirectly, but directly, twice each year, to the same 
object—the support of the city jjoverninent.—while 
on other property in Paducah oidy an annual tax 
is levied. But if the statute was not othenvise ob¬ 
jectionable. tbe amount of tax autborized to be col¬ 
lected is gros'ily disproportioned to taxes usually im¬ 
posed in that city, or that, with due regard to the 
constitution or tbe rights of tbe citizen, cjin l>e im¬ 
posed. For, in addition to tbe mJ valnrfm tax to 
which tbe prof)erty of appellants is subject, each of 
their vehicles is made liable under this statute for 
three dollars per annum, which in many ca.«es. is 
equivalent to five or six per centum of their value. 
??ucb an imposition amounts to taking private prop¬ 
erty for i)ublic use without compensation, and should 
not 1)0 upheld or enforced. We are therefore con¬ 
strained to bold it invalid as far as it affects vehicles 

‘owned and use<l in tbe citv for familv u.se onlv.’ ’’ 

• • • 


Tn State rs. Cumb. Penn. R. R. Co. (40 Md., 51), a 
Mar^dand statute imposing a tax of two cents per ton on 
coal was as.sailed as repugnant to the 15th Article of the 
Mar^’land Bill of Rights, which provides as follows: 

“Every [person in the State, or person holding prop¬ 
erty therein, ought to contribute his |)ro])ortion of 
])ui)lic tjixes for tlie support of the Covernment, ac¬ 
cording to his actual worth in real or personal prop¬ 
erty.’’ 

ft. 

The late Justice Alvey, speaking for the court, said: 

“This is a fundamental declaration of the right of 
the citizen against unequal and undue assessments of 
taxes by the Government. ♦ ♦ ♦ What then is 

the character of the tax imposed by the act in ques¬ 
tion? It is beyond all doubt, a direct and specific tax 
on coal, and therefore a tax upon property. It is not 
‘ asse?«5ed with reference to any uniform value of the 

coal, nor with reference and in conformity to any 
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rate of taxation imposed upon the other property of 
the Suite. It is tlierefore a specific, arbitrary’ tax 
levied for the support of the Government, a.s a part 
of the jx?rsonal property of the State, without regard 
to value, uniformity or eipiality. Upon the same 
principle that the Uix of two cents per ton is attempted 
to be imposed, if legal, the State c*ould impose fifty 
cents, or even a dollar j>cr ton, on all the coal mined 
and transporteil. ♦ ♦ ♦ is not com|x»tent to 

the legislature to discriminate between the differ¬ 
ent species of property, and to tax some by one nile, 
and some by another. All must hear the burden 
alike; for if it were otherwise, it would be im¬ 
possible to oV)sers’e the rule, which requires that 
ever\" person in the State, or person holding prop¬ 
erty therein, .diall contribute his ])roportion of pub¬ 
lic taxes, for the su])port of the Government, accord¬ 
ing to his actual worth in real or personal property. 
The protection afforded by the rule, consists in the 
equality and uniformity required, whereby one per- 
.«on shall not be taxed more nor less than another, 
because he may happen to own a dilTerent species of 
property from that owned by the other.” 

Not a License Tax. 

The tax was defended in the court below as a licen.se or 
privilege tax (R., p. 4). It is not. 

‘‘A license is a jirivilege grantei^l by the State, 
-usually on j)ayment of a valuable consideration, 
though this is not essential. To con.stitute a privi¬ 
lege the grant must confer authority to do soiDething 
which without the grant would be illegal, for if what 
is to be done under the licen.se is open to ever\’ one 
without it, the grant would be merely idle and nuga¬ 
tory, conferring no privilege whatever. But the thing 
to be done may be .something lawful in it.self, and 
oidy prohibited for the purpose of the license, that is 
to .say, prohibited in order to compel the taking out 
of a license. This is always the ca.se where that which 
is licensed wa,s not unlawful at the common law.” 
Cooley on Taxation (2d ed.), p. 596. 
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A license or privilege tax, generally, though not neces¬ 
sarily, is imposed, not for revenue, hut for regulating the 
enjoyment of some privilege, occupation, or business. The 
law imposing it may l>oth regulate and tax, hut where the 
fee is exacted solely for revenue purposes it is a tax. 

Brown vs. Maryland, 12 Wheat, 419. 

Ward vs. Maryland, 12 Wall., 418. 

Welton vs. Missouri, 91 U. S., 275. 

Royall r>f. Va., 116 V. S., 572. 

Sands vs. Edmunds, 116 U. S., 587. 


Tiedeman, in his work on State and Federal Control of 
Persfuis and Pro[>crty (vol. 1, p. 495), in commenting upon 
the distinction between a license and a tax, savs: 


“It is therefore conclusive, that the general re- 
(luirement of a license* for the pursuit of any busi¬ 
ness that is not dangerous to the public, can only lye 
justified {IS an exercise of the power of taxation, or 
the requirement of a compensation for the enjoyment 
of a privilege or franchise.” 

In Elliott vs. Frazier, 88 Oregon, Wf, the court said: 


“The use of a bicycle by its owner * * * can¬ 

not well be classed as an occupation; and if it were it 
is not necessarily dangerous to the public. * * ♦ 

The {u*t in question does not attempt in any manner 
to regulate the speed of bicycles, or require a bell to 
Ik* {dtached thereto, or to carry’ a ligthed lantern at 
night to avoid collisions, and hence it cannot be said 
that the statute was enacted for protection. What¬ 
ever the rule nuiy Ik* with respect to the gr{inting of 
licenses which incidentally result in producing a 
revenue, or the law in relation to the authority of a 
municipal corporation in the maintenance of its 
streets, it cannot be rea.*<onably inferred that the bur¬ 
den impowd by the act in question was an exercise 
of the police power of the State, ★ * ★ ^ve think 

from the consideration of the entire act that it was 
Drimarily designed as a means of raising revenue and 
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the burden thus imposed must be treated as a tax, 
and not a lieense.’’ 


The doctrine of implied restraints upon legislative 
action secures to the citizen of the District of Colum¬ 
bia the equal protection of the laws. 


While tlie citizens of llu* District of C<»lumbia have no 
local ])ill of rights and no local constitution, they are not 
witlnait siife^uards ajiainst encroachments upon those civic 
rights for the ]U’est‘rvation of which constitutional govern¬ 
ment is formed. 

In Downs rs. Bidwell (1S*2 V. S., all of the justices, 

while agre(*ing u|*on no othei- point, united in agreeing that 
the District of r<>lnmhia is an integral part of the l’nite<l 
States and entitled to constitutional protection, Mr. Justice 
Brown, speaking for the court, saying (p. ‘2<>1 ) : 


District ha<l been a part of the States of 
Maryland and \Jrginia. It had been subject to the 
(\>nstitnti(m, and was a |»art the Tnited States. 

The Don>tilution had attached to it irrevocablv. 

« 

J'heri' are steps which can never he takcMi backward. 
J'he ti(‘ that hound the StaU's of Marvland and Vir- 
ginia to the (\)nstitution (Muild not he dissolved, with¬ 
out at l(‘ast the consent of the Federal and State 
(Jovernments to a formal separation. The mere ces¬ 
sion of the District of Columbia to the Federal Clov- 
ernment relinquished the authority of the States, hut 
it did not take it out of the Fnited States or from 


under the jcgis of the Constitution. Neither party 
ha<l ever consente<l to that constniction of the ces¬ 
sion.’’ 


So when we say that Congress has the exclusive ])Ower of 
legislation over the District of Columbia we do not concede 
that even within this ten miles square a despoti.sm exists, 
and the act of Coipgress (10 Statute at Large, 420) expressly 
extending the Constitution to the District of Columbia seems 
a work of supererogation. But as the Fourteenth Amend- 
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ment does not in tenns protect the residents of tlie District 
of Columbia, it is necessary to find some other limitation 
upon the power of Congress when actinji; as a local legislature 
for the District of Columhia. 

The (lilfereuce between the vesting of the legislative power 
in a particular body, and the manner of exercise of that 
power by that Ixaly, is too obvious to merit discussion. The 
Constitution, article 1, sei'tion 9, vests the ])ower of legisla¬ 
tion for the District of Columbia in Congress but nowhere 
in the Constitution is there found any ex[)ress direction aa 
to the manner in which Congress s^hall exercise that power, 
ami it must he interf)reted in accordance with the general 
tenor of the whole instrument. In the absence of anv ex- 
[>ress limitations in the danse itself, it must be constnied 
so as to harmonize with the body of which it forms a tmrt. 
Equality before the law, protection of individual right 
against discrimination, are fundamentals which peiwado 
the wlioh' Constitution. Can these be ignored in constniing 
one of its clauses? The right to tax involves the power to 
destroy; nevertheh'ss, no express limitation is recjnired to 
restrain a destnictive exercise of that right. Congress may 
not. when acting as a local legislature for the District of 
Columbia, disregard those implied restraints against abuse of 
legislative |K»wer which govern the action of all other legis¬ 
lative bodies. It may not arbitrarily, even were there no 
exi)ress restraints, discriminate between its citizens, Uix a 
.lew because of his race, a Catholic because of his religion, 
impose a tax of three per cent on real e.<tate on one side of 
the street and make the rate five per cent on the other .side 
of the street; nor can it arbitrarily single out a ])articular 
kind of personal property to bear the burden of a tax to the 
exclusion of other kinds of personal property, even though 
its power to legislate for the Di.strict of Columbia is not re¬ 
strained by any express limitation in the Con.stitution. 
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“Equality of privilege is the constitutional right of 
all citiztMis. and (Hpiality of protection is the constitu¬ 
tional right of all iktsous.’’ 

Mr. Justice Field, Iti re Ah Fong, 3 Sawver, 
U. S., 157. 

“The personal and civil rights of the iidiahitants 
of the territories are st'cnred to them, as to other citi¬ 
zens by the principles of constitutional liberty which 
restrain all the agencies of government, State and 
national.” 

Boyd vft. Nebraska, 143 U. S., 169. 

The Constitution thirty-three States require that taxa¬ 
tion shall he “equal and nnifornr’ or “pro|)ortional and rea- 
soiiahle” (Stimson, Fe<leral and State Constitntion.s, section 
333, p. *274) ; and most of the cases cite<l, .mpm, involve the 
validity of tax laws alleged to Ik* in conflict with these con¬ 
stitutional ]H’ovisions; hut even without such express prohibi¬ 
tion, an arbitrary and discriminative tax wonhl he invalid, as 
in conflict with the luiplietl limitations ujmhi the exercise of 
legislative power. Neither a State nor the Fnited States may 
select .<ome ohnoxions ])er.'<on and cast upon his ])ropertv the 
«ole burden of taxation, or a burden differing from that cast 
upon oth(*rs whose property is similarly situated; and this is 
so whether c.r/j/rW// prohibited by constitution or not. Im¬ 
plied rextrnhitx arc as well recognized a part of the doctrine 
of constitutional inter])retation as implied powers, and are 
born of the same philosojdiy. Hence, the absence of express 
power or express prohibition is not alone determinative of 
the validitv of a law. Coolev announces the doctrine as fol- 
lows: 

“It does not follow, however, that in every case the 
courts, before they can set tiside a law as invalid, must 
be able to find in the Constitution some specific in¬ 
hibition which has been disregarded, or some express 
command which has been disobeyed; ♦ ♦ ♦ 

legislative act which should undertake to make a 
judge the arbiter in his own controversies would be 
void, because, though in form a provision for the 


L 


13 


exercise of judicial power, in substance it would be 
the creation of an arbitrary and irresponsible au- 
tliority, neither Ic^^islative, executive, nor judicial, 
and wholly unknown to constitutional government. 
It could not be necessary to forbid the judiciary to 
render judgment without suffering the party to make 
defense; because it is implied in judicial authority 
that there shall be a hcmiig before condemnation. 
Taxation cannot be arbitrary, because its very defini¬ 
tion includes apportionment, nor can it be for a pur¬ 
pose' not public, because that would be a contradic¬ 
tion in terms. The riglit of self-government cannot 
Ik' Uiken awav, becaiu^e all our constitutions assume 
its continuance as the undoubted right of the people, 
and as an inse[)arable incident to republican govern¬ 
ment. The hills of right in the American Constitu¬ 
tion forbid that j)arties shall be deprived of property 
except by the law of the land; but if the prohibition 
had been omitted, a legislative enactment to pass one 
mairs proj)erty over to another would nevertheless 
ho void.^’ 

Cooley’s Constitutional Limitations, 7th ed., 
pp. 242, et seq. 

This doctrine has been sanctioned in the following cases: 

Kerr vs. Koss, 5 App. D. C., 241. 

Curry vs. D. C., 14 App. D. C., 432. 

Lappin vs. I). C., 22 App. D. C., 68. 

McGuire vs. I). C., 24 App. D. C., 22. 

See also— 

Yick W. O. vs. Hopkins, 118 U. S., 369. 

Callam vs. Wilson, 127 U. S., 540. 

Gulf, C. & S. F. R. Co. vs. Ellis, 165 U. S., 150. 

Tn Curry vs. D. C., supra, this court said: 

“The power of Congress to legislate for the District 
of Columbia in all matters proper for legislation, 
whether of a general political nature or of merely 
municipal character, is given by the Constitution of 
the United States; and the extent of that power we 
regard as well established by judicial authority. The 
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power is exclusive, but it is not unlimited, nor is it 
tirbitrarj’. There is no place in our governmental 
svsteni for arbitrarv or unlimited power. Our institu- 
lions are radically at variance willi the theory of the 
existence of any such power anywhere in our coun¬ 
try. In the case of Loan A.ssociaton vs. Topeka, 20 
Wall., 022, the Su|)reme Court of the United States, 
by Justice Miller, said: 

“ ‘The theijrv of our Government, State and 
national, is oppo.^ed to the deposit of unlimite<l power 
anywhere. The executive, the legislative and tlie 
judicial branches of these' governments are all of 
limited and defined power. There are limitations on 
such power which grow out of the nature of all free 
governments—implied reservations of individual 
rights, without which the social compact could not 
exist, and which are rt'sptH'ted by all governments en¬ 
titled to the name. Xo court, for instance, would 
hesitate to declare void a statntt' wliich enacted that 
A ami P>. who are husband and wife to each other, 
should be so no longer, but that A .should thereafter 
Ik* the liusband of C, and B the wife of D, or which 
shonbl enact that the homestead now owned by A 
shoubl no longer be his, but should henceforth be 
the pro])erty of B. 

“'Phe power of Congress in the Di.'itrict of Colum¬ 
bia, as (‘Isewliere throughout the Federal Union, is 
distinctly limited by all the express giiarantits of in¬ 
dividual right contaim'd in the Fe<leral Constitution. 

No nioiv in the Oistrict of Colnmbia than anvwhere 

« 

else within the Uniti'd States. coiiM the legislature 
of the ITnion j)a'<s a bill of attainder or an ej' post 
facto law, or dispense with trial by jury, or establish 
a religion, or authorizt* unreasonable searches. All 
the general limitations imposed by the Constitution 
\ipon its authority art' as a|)plicable in the District of 
C^diimbia as in any (►ther part of the Unite<l States. 
.\n<l mfi only are these express limitations a])plicable, 
but, in the language of Mr. Justice Miller, in the case 
just cited, all the ‘im])lie<l limitations which grow 
out of the nature of all fret' governments’ are equally 
applicable. IJie power of legislation over 

the District which is vested in Congress by the Con- 
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stiUition, must be assumed to extend only ta all law¬ 
ful subjects of legislation; and invasions of those 
fundamental individual rights, which lie at the 
foundation of the socaal eoinf)act, and for the main¬ 
tenance of which free governments exist, are not law¬ 
ful subjects of legislatioji. 

“The Declaration of Independence is not, as has 
sometimes been llippantly asserted, a mere string of 
glittering generalities. It is a bill of rights which 
enters fundamentally into the structure of our Clov- 
ernment; and the one great fundamental tnith, which 
it seeks to enforce, is the doctrine of the equality of 
all men l)efore the law. That dfK*trine is not again 
proclaimed in our Federal Constitution. It is no¬ 
where referred to in the Constitution before the adop¬ 
tion of the Fourteenth Amendment. But in that 
amendment it was assumed as a cardinal principle of 
our republican institutions, and it was made obliga- 
t<»ry upon the States, as .‘<uch, that they ‘should not 
deny to any ])erson within their jurisdiction the equal 
protection of the laws.’ Without the equal protec¬ 
tion of the laws, repuldican institutions cannot exist. 
In fact, there is no civilized government of modern 
times that is not based, in theory at lea.'^t, upon the 
principle of the equal ])rotection of the laws to all 
citizens, although the practice is often halting and 
the influences of a baleful inequality in the pa.st have 
not been wholly eliminated from the political .sys¬ 
tem.” 

In McGuire r.s. D. C., 24 A[)p. D. C., p. 22, this court, in 
holding unconstitutional the .so-called Snow Law, u.sed this 
language: 


“The duty required to be performed is one which 
requires the mo.<t absolute uniformity with respect to 
all property within the so-called fire limits of the 
District * * * and it is not to l)e tolerated that 

a burden should be inipo.-ed upon one piece of prop¬ 
erty, or upon the owner of it, when no .such burden 
is imposed upon the adjacent pro[)erty or the adja¬ 
cent owner.” 
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Again, 

“To punish one owner for failure of compliance 
with the act, hy fine and imprisonment and an as¬ 
sessment of his profiertv, ami to exempt the other 
from all duty and all liability for the same precise 
thing, is a s|)ecies of ineciuality which is repugnant 
to the princi|)les of national justice.” 

Again, 

“The ])rimary requisite for all such legislation is 
that it should l>e uniform.” 

Again, 

“It is for this inequality and for this discrimina¬ 
tion that we are constrained to hold the amendment 
to Ik‘ a nullity. Equality before the law is a funda¬ 
mental principle of our rejnibliean institutions. It 
is a principle as dear to us even as life or liberty; and 
any enactment that contravenes it cannot have the 
force of law.” 

Respei'tfully submitted, 

Eugene A. Jones. 


[ 8699 ] 




COURT OF APPEALS 

District of polumbia 

FILE O 


GCT. 11.-1910 




t 


"fA/jA-fc 



rt I)( Ippcals, I istrici of olumhta. 


OCTOBER TERM, 1910. 


No. 2146. 


LE ROY MARK, Appellant, 


V8. 


THE DISTRICT OF COLUMBIA, Appellee. 


BRIEF FOR APPELLEE, 


Edwaed H. Thomas, 
Attorney for Appellee, 


JtTDD A Dxtweilis (Iho.), Pbintebs, Wamhihoiok. D. GL 







OCTOBER TERM, 1910. 


No. 2146. 


LE ROY MARK, Appellant, 

V8. 

THE DISTRICT OF COLUMBIA, Appellee. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

This is an appeal from a jmlgment of the Supreme Court 
of the District of Columbia dismissiug a petition for a writ 
of certiorari. Petitioner alleges that he is a citizen of the Dis¬ 
trict of Columbia and the owner of an automobile upon 
which he has paid a personal tax of one and one-half per 
cent imposed under the act of July 1, 1902; that by the act 
of March 3, 1909, Congress passed an act imposing an an¬ 
nual wheel tax upon all automobiles or other motor vehicles 
owned and operated in the District of Columbia, with seats 
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for two persons a sum of three ($3.00) dollars, and on all 
such vehicles Iiaving seats for more than two persons an ad¬ 
ditional tax of tw(» ($*2.00) <lollars for each additional seat; 
that the Assessor of the District of Columbia iussuming to 
act under the later law has levied and a.ssessc‘<l against the 
|n*titioner a Ulx of live ($r).(K)) dollars on the automobile 
owned hy him and demandc<l |)ayment of the said assess¬ 
ment which is now horm* on the tax record of the District 
as a charge against the petitioner. That the said act of 
March 3, 1000, is repugnant to the Constitution of the 
United !:>tates because it is double taxation and unfair, and 
unjustly discriminates between owners of personal property 
having automobiles and owners of ]»ersonal property not 
having automobiles, and denies the petitioner equal protec¬ 
tion of the laws. Upon this petition a rule to show cause was 
i.ssued, and to the |K‘tition and rule the District of Columbia 
nuule answer admitting the allegation of citizenshi[) and 
ownershi]) of the automobile and the j)ti.ssage ol the act re¬ 
ferred to, but denying the unconstitutionality of the act of 
.March 3, IDOh. and alleging that the same was valid as a 
privileged tax. Appended to tlie answer wa< a copy of sec¬ 
tion ten. article twenty-four of the police regulations provid¬ 
ing for the constitution of the .Vutomobile Board and for the 
examination of |)ei>ons <lesinng to operate motor vehicles; 
ami also an allidavit of the Superintendent of County Koads 
stating the destructive elfect of automobile travel upon such 
roads. A demurrer was interposed to this answer, argument 
had. demurrer overruled and judgment entered discharging 
the rule to show cause and dismissing the i)etition, the ])eti- 
tioner having elected to stand upon his demurrer. 
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ARGUMENT. 

Petitioner claims that he is denied the equal protection of 
the laws because, as stated on page three of his brief, “the 
same subject of taxation is subjected twice to the same bur¬ 
den, while other subjects of the same class bear it but once,” 
because automobiles are once taxed as part of the general 
personal property of the jurisdiction and then again sub¬ 
jected to the wheel tax iin]M)sed by the act of 1909 and 1910. 
The argument assumed that automobiles and ]>ersonal prop¬ 
erty generally constitute the same ela.ss, and having assumed 
one of the points in dispute petitioner j>roceeds to argue on 
the validity of the tax. It is submitted that as there may be 
different classes in property generally, there may also be 
different classes of personal property, and u})on these different 
classes Congress may imi)ose taxes with special regard to tlie 
requirements of each class. The court below, however, sus¬ 
tained the tax, upon the theory tliat it is a privilege tax im¬ 
posed upon a particular class of personal property operat¬ 
ing upon the roads, having regard to the fact that the class, 
because of the weight and speed of these vehicles, is espe¬ 
cially destructive to the roads. 

In Berr\’ on Automobiles, section 41, it is said that laws 
affecting automobiles are not objectionable as class legisla¬ 
tion, citing Malett vs. California, 181 U. S., 589, 598; Ma- 
gour. vs. Illinois, 170 U. S., *283, 294; Barbier vs. Conelly, 
113 U. S., 27-32; K. R. vs. Pa., 134 U. S., 232, 237; also Ry. 
vs. Ellis, 165 U. S., 150, 155. See also, Huddy on Auto- 
mobile.s, pp. 72, 73, 75. 

“The rule against double taxation is a rule of legis¬ 
lation and not of (constitutional) law; it is a ques¬ 
tion of expediency and not of power, and while the 
court will not infer an intention to impo.se a double 
tax, but rather uphold that construction of a statute 
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which relieves property from a double taxation, when 
the statute is susceptible of such a construction with¬ 
out forcing, stifl the power of the legislature in that 
respect is undoubted:' (Gray on Limitations of Tax¬ 
ing Power, sec. 1362.) 

Jud-son on Taxation, sec. 426. 

Ca.ses cited in RV vs. Ellis, 165 U. S., 155. 

Hayes vs. Mo., 120 U. 8., 68: 

Cities over ten thousand allowed 15 peremptory challenges 
in capital ca.<es, and elsewhere in the State only 8. does not 
deny equal protection of the laws under Fourteenth Amend¬ 
ment. 


Mo. Pac. IPv vs. Mackev, 127 U. S., 205: 

% t / 7 


A statute of Kansa.s, making railroad companies liable for 
all damages done to any employee by reason of negligence of 
its agents, engineer or other employees, not a deprivation of 
property without due proce.^s. nor does it deny equal prote(*- 
tion of laws, and there is no conflict with Fourteenth Amend¬ 
ment. 


Wat«on vs. Nevin, 128 U. S., 578: 

A statute of Kentucky authorizing the city of Ix)uisville 
to open and improve streets and asse.'^s costs against adjoin¬ 
ing lot owners is valid. 

BelPs Gap R. R. Pa., 134 U. S., 232: 

Assessment on face value of bonds instead of actual value 
valid. 


Pacific Express Co. vs. Seibert, 142 U. S., 339: 

Tax on business done wnthin the State does not violate 
requirements of uniformity and equality. See pages 351 and 
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35*2 a.«? to uniformity, citing Home Insurance Company vs. 
New York, 134 U. S., 504, 606-7. 

Giozza vs. Tieman, 148 U. S., 657: 

Taxation of persons engaged in sale of liquors not invalid. 
The iron rule of equality discussed (662). 

R’y ^8. Wright, 151 V. S., 470; 

Taxation of rolling stock and other unlocated property by 
the counties traversed legal. 

KV vs. Mathews, 165 V. S., 1: 

Making railroads liable for pro[)erty injured by fire, 
directly or indirectly, from locomotives is legal. 

ddie ca«es relating to automobiles as a special subject of 
legislation and regulation are collected in 1 L. R. A. N. S., 
215, in the note to Christy rs. Elliott. Among the cases 
there cited, two seem especially applicable. 

Com. vs. Hawkins, 14 Pa. Di.^t. R., 592: 

Sustaining the validity of an ordinance of Pittsburgh re- 
(piiring a license fee upon antomobiles of $6 where the 
vehicle is intended to carry one or two persons; and a fee of 
$10 if intended to carry more than two. 

Kersey vs. Terre Haute, 161 Tnd., 471: 

Holding that the power of a municipal corporation to 
classify vehicles for the purpo.se of taxation includes the 
power to exclude automobiles from its .scheme of taxation. 

And on the question of discrimination, .see 

N. Y. vs. State Board, 199 U. S., 48. 

D. C. vs. Brooke, 214 U. S., 138. 
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In Kerrey et al. vs. City of Terre Haute, 161 Ind., 471, 
the court said: 

“The power to tax is Icjrislative in its character, 
aiul it is not riMpiirod under tlie constitution of this 
State that tliere sliould })e sucli an exact exclusion 
and inclusion of suV>jects of taxation as to meet fully 
the a|>pr<wal of the judicial nnnd as to what is 
reasonable. 

“In the (‘xercis<‘ of the |K)wer of chussitication a 
(•(uninon council of a city is authorize<l. in a vehicle 
U\x ordinance, to e.xclude from its scheme of taxation 
electric street cars and automobiles. 

“A vebicle tax ordinance is not rendered invalid 
U'cause it fail> to provide for the Uixing of vehicles 
of non-residents who habitually use the streets of the 
city. 

“The provisions f>f the constitution (.section d, 
article 10) ndatino to uniformity applies oidy to a 
<lirect tax u]>on propeily. and does not apply to 
taxati(»n imposed n]>on privilc.u:es and occu])ations.'’ 

Oenver City Railway Company vs. City of 
Denver. *21 Cob. 350. 

In Davis vs. May, Ac., of Macon. 04 (la., 128, the court 
siiid: 

“The city of Macon having power by charter to 
tax all persons exerci.dng witliin the city any [)ro- 
fes.<ion. trade, or calling of any kind whatsoever, may 
levy and collect a licen.’^ tax upon everv firm re¬ 
tailing meat in the city. An exception in the ordi¬ 
nance excepting farmers .‘telling their own produce 
does not make the tax invalid. The tax is a busi¬ 
ness tax, and a farmer\< hu.siness is pro<luction, not 
trade, and a sale by himself of what he rai.*^es or 
produces is merely occasional and incidental. 






“The city may also tax a butcher or retailer of 
meats uix)ii the wagon or wagons used in his busi¬ 
ness, and this likewise is part of the business tax. 

“That tJic property taxed has already paid or l>een 
tjLxed (((I raloroti is no obstacle to the imposition 
of a business tax on the vehicles.” 


The rule against double taxation applies only to property 
taxes based upon value, not to privilege tiLxes. 

Cliicago vs, Collins^ ITb 111., 445, and ciises noted; 
427 Enc. E., 610. 


1 ayment ot a privilege tax does not o[>erate as an ex¬ 
emption from property taxation, unless the .statute so pro¬ 
vides. 

Western En. Tel. Co. vs. State, 9 Haxt. (Tenn.), 509. 

E(piality ot Uixation is not required bv the Constitution. 

9 Pa. St., 361. 


pr 


Congress having levied a tax upon an article is not thereby 
eclu(le<l from levying another. 

U. S. vs. Penzon, 2 Clitf., 512. 


4'he |>ower to tax t\yice, 
ample as to tax once. 


it is said in 


another case, is as 


W est Chester Cuts Co. vs. Che.'^ter County, 30 Pa. St., 
232, cited with approval in Pittsburg, etc., K. K. 
vs. Commonwealth, (>6 Pa. St., 73. 


In the last-mentioned case the court .siiid, double taxation 
is of frequent occurrence. The real and personal property 
of a corporation may be taxed, although it pays a tax on the 
stock which purchased it. 
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A State may impose upon a bank a privilege tax and upon 
the bank’s a;<sebi an ad valorem tax. 

New York vs. Chicago, B. Q. R. Co., 56 Neb., 672. 


That a corporation pays a license to carry on tlie business 
of making and selling doors, siu^h, Ac., does not exempt it 
from paying the license required for using wagons and drays, 
even though such use is nece.ssiiry to carrying on the corpora¬ 
tion. 

Macon Siksli Co. vs. Mayor, 96 Ga., 23. 


l>istillers may be taxed on tlieir whiskey stored in their 
warehouses, though they have paid a tax on tlie business of 
wholesale liqiuu’ merchants carried on by tliem separate 
from the distillery. 

Frankfort vs. Gaines, 88 Ky., 59. 

Income may he taxed though invested in real estate which 
is taxed the same year. 

Lott vs. IIubl)ard, 44 Ala., 593. 

There is no imj>erative reipiirement that taxation shall 
he ecpial. If there were the operations of government must 
come to a stop, from the absolute impossibility of fulfilling it. 

1 Cooley, p. 254. 

An excise tax on one kind of business only is not illegal 
for the discrimination; it always to he conclusively pre¬ 
sumed that the legislature found good and controlling rea- 
.sons imi)elling the action it has taken, and that in view of 
the circumstances which were known to its members, the tax 
which has been provided for Ls reasonable. 

1 Cooley on Taxation and cases, pp. 255, 256. 
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It is within the power of Congress, acting as the local 
legislature of the District of Columbia, to tax different classes 
of property within the Di.^trict of Columbia at different rates. 

Gibbons D. C., 116 V. S., 404. 

Congress may wholly exempt from taxation certain classes 
of profx'rty in the District of Columbia. Id. 

“Unifonnity’’ requires all property similarly situated to 
be taxed at the same rate and in the same manner, while 
“equality” requires a fair and equitable distribution of the 
burden of taxation. 

27 Enc. L., 600, and cases n. 3. 

Where the Constitution requires uniformity in distribut¬ 
ing the burden of taxation tlie legislature is generally per¬ 
mitted to divide property into classes and impose different 
rates on different classes. 

Id., 600, n. 4, and (*a.ses. 

Requirement of uniformity does not prohibit specific 
taxes. 

Id., 601, n. 

The requirement as to uniformity does not take away 
from the legislature the power of selecting the subject of 
ULxation. It does require that all the members of the class 
selected shall be included in the taxing law. 

Assessors vs. Central R. Co., 48 N. J. L., 146. 

Railroad property may be .separately classed. 

Northern Pac. R. Co. vs. Walker, 47 Fed. Rep., 686. 

Court officers’ fees may be divided into two classes and 
varying rates imposed according to whether the same incum¬ 
bent holds one or more offices. 

Com. vs. Anderson, 178 Pa. St., 171. 
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Peddlers of foreign goods may he taxe<l as a distinct class. 
Kosenbloom vs. State, 04 Neb., 342. 

Live .stock brought into the State to graze; legislature may 
make a special class of them. 

Wright V8. Stinson, 10 Wash., 308. 

Non-residents may l>e chis.<c(l by themselves for the pur¬ 
pose of taxation. 

Nelson Lumber Co. cn. Lorrino, 22 Fe<l. Kep., 54. 

D. C. vs. Brooke, 214 U. S., 138, and ca.^evS cited in 
the opinion of the court. 

Occupation, Business, and Privilege Taxes. 

“These t.Lxes are not Uixes upon property, and, con¬ 
sequently, are not subjei*t to constitutional restric¬ 
tions upon the power to tax property; such as, for ex¬ 
ample, as that taxes shall be uniform and equal. 
Now, under the general recpiireinent that all taxation 
shall be uniform and equal, is it necessary’ that all 
occupations shoidd be taxed; but it is sufficient if all 
in the .<ame class are taxed alike.’’ 

25 Enc., 480-1 (l.st ed.). 

“The provi.sion merely requires that a tax on each 
member of the .'^ame cla'^s shall be the same. It does 
not j)revent dividing objects of taxation into cla.sses 
and imposing different taxes on each cla.^s.’’ 

Id., n. (481.) 

“The tax upon warehousemen which is measured 
by the number of warehouses employed, is held to 
be uuiform and equiU.” 

Id., n. (481.) 

Hodgson vs. N. 0., 21 La. Ann., 301. 
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“As it is a tax upon keepers of billiard tables, the 
whole being assessed upon each and every table/’ 
Meriani i’«. N. O., 14 La. Ann., 818, n. 

“Any avoctition may be made a privilege by the 
legislature by the requirement of a license tax for its 
exercise.” 

Id., 485, n. 

Mabye vs. Tower, 1 Humph. (Teiin.), 94. 
Run vs. Cullen, 18 Lea (Tenn.), 202. 

State vs. Sablier, 8 Heide (Tenn.), 281. 

In General. 

« 

Courts cannot interfere with the legislature in the exercise 
of the taxing power, unless constitutional limitations are con¬ 
travened. 

27 Enc., (1), n. 5, citing many cases, and 
Del. R. R. Tax, 18 Wal., 200. 

State Tax on Gross Receipts, 15 Wal., 290. 

Kirkland vs. Hotchkiss, 100 U. S., 691. 

Cooper vs. Telfair, 4 Dal., 14. 

“If the legislation keeps within its proper sphere of 
action and does not impose burdens under the name 
of taxation, which are not taxation in fact, its de¬ 
cisions as to what is proi)er, just, and politic, both in 
respect to the subjects of taxation and the kind and 
amount of taxes, must be final and conclusive.” 

27 Enc., 616, n. 

Turner vs. Althous, 6 Neb., 54. 

Bank vs. Billings, 4 Pet., 561. 

Shaw vs. Dennis, 10 Ill., 418. 

Wynehamer vs. People, 13 N. Y., 404. 
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“I'lie burden of proof is upon him who assails the 
action of the legislature, and to warrant judicial in¬ 
terference he must make out a clear case of violation 
of judicial interference.” 

Id., n. 

Brown vs. Denver, 3 Colo., 169. 

It is within the province of the courts, however, to deter¬ 
mine in particular cases, whether the extreme boundary of 
legislative power has been reached and passed. 

Cummings vs. Bank, 101 U. S., 153. 

But courts cannot declare an act void merely because it is 
o])posed to the sjurit of the Constitution. The incom¬ 
patibility with the Constitution must be clear*. 

Livingston Co. Darlington, 101 U. 8., 407. 
Fletcher vs. Feck, 6 Cr., 128. 

The Constitution. 

i^y section 8, article 1, of the Constitution— 

“Congress shall have the power to lay and collect 
tiLxes, duties, iin})osts, and excises, to pay the debts 
and provide for the common defense and general wel¬ 
fare of the United States; but all duties, imposts, and 
excises shall be uniform throughout the United 
States.” 

But this does not apply to local taxation in the District of 
Columbia. 

Loughborough vs. Blake, 5 Wheat., 317. 

Gibbons vs. D. C., 116 U. S., 107. 

Parsons vs. D. C., 170 U. S., 56. 

See also 

Moore vs. Miller, 5 App., 420. 

Davidson vs. New’ Orleans, 96 U. S., 97, 106. 
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“The tax is uniform when it operates with the same force 
effect in every place where the subject is found/’ Moore 
Miller, sup. 

A tax upon carriages is not a direct tax. 

Hylton vs. U. S., 3 Dallas, 171, 173; 1 Story on 
Const., § 954, 957; Pacific Ins. Co. vs. Soule, 7 
Wall., 433, 444, 446. 

Form of Remedy. 

It is proper to be suggested to the court, also, that the 
remedy by certiorari is not the proper one. In other words, 
the case sought to be declared tu*ose under the act of 1909, 
which was defective in that it provided no means for its en¬ 
forcement. It was because of this defect that the act of 1910 
was pa^nl making this wheel Uix part of tlie personal tax law, 
which contained within itself means for its enforcement, 
namely, by distnunt. Owing to this omission in the act of 
1909, the only method by which the tax could be collected 
would be by an action of debt against recalcitrant owners of 
automobiles. No such action has been filed against the peti¬ 
tioner herein, nor has his property been distrained or threat¬ 
ened with such action or distraint. And the appellee now 
dis(.-l{iinis any right to distrain for such tax. And if any 
action were brought the petitioner would have a defense 
thereto, if his contention in this case be correct. This court 
has decided that the writ of certiorari could not be brought 
where the petitioner has an adequate remedy at law. Presby¬ 
terian Church vs. D. C., 34 App., 600. This case seems to be 
the converse of tliat. Is a taxpayer entitled to the writ to can¬ 
cel an illegal tax which could not be collected except through 
the medium of an action against him, and in which action 
he would be entitled to set up the illegality of the tax? 

The acts pertaining to tlie present case are printed as an 
appendix hereto, for the information of the court. 

Respectfully submitted, 

Edward H. Thomas, 
Attorney for Appellee, 




APPENDIX. 


The speed of aiitoinohiles in the District of Columbia was 
regulated by act of Congress approved June 29, 1906 (34 
HUitut^s, 621). Tlie appropriation act approved March 2, 
1907 (34 Statutes, 1126), makes the following provision: 

“For the purchase of metal identification numher tags for 
motor vehicles in the District of Columbia, three hundred 
dollars, or so much thereof as may he nece.ssary; and the 
Commissioners of the District of Coliirnhia are hereby an- 
thorized to amend the regulatioiis controlling motor vehicles 
so as to provide that for such identification tax and registra¬ 
tion thereof the owner of each motor shall pay the sum of 
one dollar and the secretarv of the automobile board shall, 
after the payment of said fee to the collector of taxes, Dis¬ 
trict of Columbia, issue to .said owner the identifiration 
number tag.” 

Act February 5, 190<S, 35 St., 12: 

“For additional amount i*equire<l for the purchase of 
enamel metal identification number tags for motor vehicles 
in the District of Columbia, two hundred and fifty dollars; 
and the Commissioners of the District of Columbia, are 
hereby authorized to amend the regulations controlling 
motor vehicles so as to provide that for such identification 
tag and regi.stration thereof tlie owner of each motor 
vehicle shall pay the sum of two dollars and the secreUiry of 
the automobile board shall, after the payment of said fee to 
the collector of taxes District of Columbia, issue to said owner 
the identification number tag.” 

Act March 3, 1909, 35 St., 693: 

“Automobile Board: For secretary or acting secretary of 
the automobile board, three hundred dollars: Provided, That 

( 15 ) 
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hereafter there shall he assessed and collected an annual 
wheel tax on all automobiles or other motor vehicles ov'ned 
and operated in the District of Columbia, having scats for 
only two persons the sum of three dollars, and on all such 
veliicles having s(‘atc^ for more than two persons an addi¬ 
tional tax of two dollars for each additional seat.” 

.Act May 1<S, 1910: 

“Automobile Board: Secretaiw or acting secretary of the 
automobile boanl, three hundred dollars. 

"I'he act of Congress approve<l July first, nineteen hundred 
and two (112 Stats., 017) entitled, “.An act making appro¬ 
priations to j)rovide for the expenses of the government of 
tlie Di.'trict of Columbia for the fiscal year ending June 30, 
nineteen hundred and three, and for other purposes,” be, 
aiul the siune is hereby amended by adding to section seven 
of the said act, at the eiul thereof, the following: 

That hereafter there .<hall be a.<.'<essed and collected an an¬ 
nual wheel tax on all autoiiiobiles, or other motor vehicles 
owned or operated in the District of Columbia, having seats 
for only two persons, the sum of three dollars; and on all 
such vehicles having seats for more than two |)ersons an ad¬ 
ditional tax of two dollai*s for each additional seat.” 

Be it enacted by the Senate and House of Representatives 
of the Unite<l States of America in Congress lussembled. 
That the amendment to section fortv-four hundred and 
seventy-two of the Revised Statutes, approved February' 
twentieth, nineteen hundred and one, be amende<l to read as 
follows: 

“Nothing in the foregoing or following sections of this act 
shall prohibit the transportation by steam vesv^els of gasoline 
or any of the products of petroleum when carried by motor 
vehicles (commonly known as automobiles) using the same 
as a source of motive power: Provided, however, That all fire. 
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if any, in such vehicles or automobiles, he extinj^^uished ini- 
ine<liately after entering: tlie said vessel, and that the same 
be not relighted until immediately before sjiid vehicle shall 
leave said vessel: Provided further. That any owner, master 
or agent, or other person having charge of passenger steam 
vessels shall have the right to n'fuse to transport automobile 
vehicles the tanks of which contain gasoline, naphtha, or 
other dangerous burning Huids.” 

Act July 1, 1002, 32 St., 017: 

“Par. 11. That proprietors or owners of hacks, coaches, 

omnihu.ses, carriages, wagons, and other ])assage vehicles, for 

hire .shall pay license taxes as follows: Vehicles drawn by one 

animal, six dollars per annum: autovehicle.s, automobiles, or 

other horsele.ss vehicles by whatever name calle<l, and vehicles 

drawn by more than one animal, nine dollars per annum. 

Licen.ses is.sued under this .section shall date from July first 

in each year. The driver of everv' licensed passenger 

vehicle, while tran.sacting busine-S"' as .'^uch driver shall wear 

con.spicuously upon his breast a badge numl)ered to corre- 

.spond with the licen.se of his vehicle. The badge shall be 

furnished bv the Di.strict of Columbia and a tax of fiftv 
• • 

cents .shall be charged therefor in addition to the amount of 
the vehicle license.^’ 

“Par. 13. That proprietors or owners of establishments 
where autovehicles of any pattern or description, or motor 
power whatsoever are kept for hire or are kept or stored for 
others, for profit or gain, shall pay a license tax of twenty- 
five dollars per annum for ten vehicles or le.«s and two dollars 
additional for each vehicle in addition to ten; Provided, 
That nothing in this paragraph .shall be constnied as to 
exempt the owner of any vehicle u.sing the public stands 
from paying the additional licen.se tax provided in paragraph 
eleven of this section. 
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Section of the Appropriation Act approved July 1, 1902 
(.‘12 Statutes, 017), provides a scheme for taxation of tanpn- 
hle personal prrjperty of one and one-lialf per centum on the 
jtssessed value thereof (par. 2). 

Se<-tion 7 of this act (Par. 1), provides, “that no person 
shall engage in or carry on any husines'*, trade, proh^ssion 
or calling in the District of Columhia for which a license 
tjLX is imposed hy the term> of this s(‘ction without having 
obtained a license so to do. * ‘Fhe remaining forty-.<even 
paragraphs of this .section pri‘scrihe with sfune detail the 
Hcf'nxe taxes for this Di.^trict. "Phis wheel tax. therefore, is a 
part of the licen.<e law and is. upon its face, at least, a license 
or j)rivilege tax. 

“Be it enacted hy the Senate and House of Repra^entatives 
of tlie Tinted States of America in Congress a.ssemhled. 
That there .<hall he levied, collecteil and paid, upon all car¬ 
riages for the conveyance of persons, which .diall be kept by 
or for any pei'son, for his or her own us<*. or to be let out to 
hire, or for the conveying (»f passengers, the .-several duties 
and rates following, to wit: For and upon eviTv coach, the 
yearly .Mirn of ten dollars—for and upon every chariot, the 
yearly .sum of eight dollar:—for and upon every jihieton 
and coaches, six dollar.^—for. and upon every other four 
wheel ami every two wheel to]> carriage, two dollars—and 
upon every other two-wheel carriage, one ilollar. Provided, 
always. That nothing herein contained shall be constnied to 
charge with a duty any carriage usually and chiefly employed 
in hu.-bandry. or for the transporting or rarrying of goods, 
wares, merchandise, produce or commodities.’' (Sec. 1, .\ct 
of June 5, 1794; 1 Stat^., 374.) 
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